Access
This manuscript will touch upon a number of means to provide egress and ingress to and 

from a public right-of-way for the benefit of the land that your client is purchasing.  Access will 

effect the value and marketability of your client’s land.  It is imperative for the closing attorney to make sure that not only does the buyer have legal access to his/her land but to also make sure that the legal access is the preferred access for the client.   

OFFER AND ACCEPTANCE OF DEDICATION 

In order to create an easement in favor of the general public over a street or roadway 

there must be a) an offer of dedication of the street or road by a landowner; and b) acceptance of 

the offer of dedication by the public.  Emanuelson v. Gibbs, 49 N.C. App. 417, 271 S.E.2d 557 

(1980).  The offer of dedication by the landowner is typically a written conveyance or 

reservation.  For instance, since town and counties require developers to record plats showing 

streets and roads prior to the sale of lots shown on the plat, the landowner will include his/her 

offer of dedication on the recorded plat  (N.C.G.S. Chapters 153A and 160A) .  Moreover, if a 

landowner subdivides land outside of the city limits and the subdivision creates new streets or 

changes existing streets then a plat must be recorded.  N.C.G.S. 136-102.6  The plat must identify the new or changed streets as private or public.  A street labeled as “public” is presumed to be an offer of dedication by the landowner.  Id.  The offer of dedication can be implied by the conduct of the landowner.  Nicholas v. Salisbury Hardware and Furniture Co., 248 N.C. 462, 103 S.E.2d 837 (1958).

How can the public accept the offer of dedication by the landowner?  Mere use of a street 

or road by the general public that has been offered for dedication is not enough.  Acceptance of 

dedication by the public can:
1)
be by formal action or resolution by the appropriate governing body;

2) be presumed when the government opens, maintains and improves streets or roadways.   Steadman v. Town of Pinetops, 251 N.C. 509, 112 S.E.2d 102 (1960); 

3) occur when official maps showing streets or roadways as “public” are adopted by the government.  Bryan v. City of Sanford, 244 N.C. 30, 92 S.E.2d 420 (1956).  However, approving a plat for a local subdivision ordinance does not constitute an acceptance of an offer of dedication by the government.  N.C.G.S. 153-A-333 and N.C.G.S. 160A-374;

4) be implied if the general public uses the street or roadway for a right-of-way and the street or roadway is controlled and maintained by public authorities for at least twenty (20) years.  Owens v. Elliott, 258 N.C. 314, 128 S.E.2d 583 (1962).  However, "merely providing municipal services [police and fire protection, water service and garbage service] to homeowners in a subdivision within a municipality does not constitute an implied acceptance by the municipality of dedication of a road when the homeowners have paid for those services by the payment of their ad valorem taxes."  Nicholas v. Furniture Co., 248 N.C. 462, 103 S.E.2d 837 (1958).

It is important to remember that if a deed of trust encumbers land that is subsequently 

platted the lender should join in the plat or subordinate its deed of trust to the plat so that the 

foreclosure of the deed of trust will not wipe out the offer of dedication contained on the plat.  If, 

however, the lender releases lots in a subdivision based on a plat then the subordination of the 

lender’s deed of trust is implied.  Tower Development Partners v. Zell, 120 N.C. App. 136, 461 

S.E.2d 17 (1995). 

OFFER OF DEDICATION WITHOUT ACCEPTANCE  / EASEMENT BY PLAT

When a plat is recorded for a subdivision which shows streets and roadways and owners 

purchase lots as shown on the plat, the plat acts as a dedication of an easement over the streets 

and roadways in favor of the lot owners on the plat.  Steadman v. Town of Pinetops, 251 N.C. 

509, 112 S.E.2d 102 (1960).   The general public does not have the same rights over the streets 

and roadways shown on the recorded plat as the lot owners until the streets have been offered for 

dedication and accepted by the public.  Once owners purchase lots as shown on the recorded plat 

they have relied on the plat and the developer cannot interfere with or deny the owner's rights of 

ingress and egress over the streets in the subdivision. Oliver v. Ernul, 277 N.C. 591, 178 S.E.2d 

393 (1971).

EXPRESS GRANT OR RESERVATION OF EASEMENT

An appurtenant easement for ingress and egress benefiting the dominant estate and 

burdening the servient estate can be expressly granted or reserved in a document filed in the 

county registry where the dominant and servient estates exist.  If some ambiguity exists as to 

whether an easement was created or as to its location the courts will treat the easement document 

like a contract and look at the intent of the parties.  Higdon v. Davis, 315 N.C. 208, 337 S.E.2d 

543 (1985).  Below are listed certain elements that the courts have decided should be in the 

easement document to create a valid easement:


1)
The easement must be in writing  because it is an interest in real estate and thus, 


is subject to the Statute of Frauds.  Tedder v. Alford, 128 N.C. App. 27, 493 


S.E.2d 487 (1997);


2)
The dominant (the property that benefits from the easement) and servient (the 


property over which the easement crosses) estates should be "described with 


reasonable certainty".  Hensley v. Ramsey, 283 N.C. 714, 199 S.E.2d 1 (1971);


3)
The easement document must be "sufficiently certain to permit the identification 


and location of the easement with reasonable certainty."  Wiggins v. Short, 122 


N.C. App. 322, 327, 469 S.E.2d 571 (1996).  



a)
The general rule to follow is that the location of the easement affecting 



the servient estate should be expressly and clearly stated in the easement 



document.  

b)
If, however, the legal description for the easement is ambiguous but streets and roadways are located on the servient estate by the grantee after the recording of the easement document and the owner of the servient estate acquiesces in the location the placement of the streets, the easement still will be valid.  Borders v. Yarbrough, 237 N.C. 540, 75 S.E.2d 541 (1953); Allen v. Duvall, 311 N.C. 245, 316 S.E.2d 267 (1984).

c)
Further, if the legal description for the easement is ambiguous, evidence may be entered into court to help place the location of the easement on the servient estate.  Extrinsic evidence (parole evidence) is admissible in court if the ambiguity about the location of the easement is latent so as "to fit description to the property – not to create a description."  Thompson v. Umberger, 221 N.C. 178, 180, 19 S.E.2d 484, 485 (1942).  "There must be language in the deed sufficient to serve as a pointer or a guide to the ascertainment of the location of the land."  Id.    Parole evidence is resorted to in order to bring to light the intentions of the parties.  Id. 

In contrast, if the legal description for the easement is patently ambiguous then the courts will not refer to parole evidence and  the easement will be void for uncertainty.  Id.  "A patent ambiguity is such an uncertainty appearing on the face of the instrument that the court, reading the language in the light of all the facts and circumstances referred to in the instrument, is unable to derive therefrom the intention of the parties as the what land was conveyed."  Id.
The difference between patent and latent ambiguities explains why an easement described as a twenty-foot (20') wide "road across No. 10 . . . said road to enter said lot at or near its northwest corner and run such course as is most practical" was considered patently ambiguous and thus void.  Williams v. Skinner, 93 N.C. App. 665, 379 S.E.2d 59 (1990).  Whereas an easement described as "a right-of-way twenty feet wide along the east line of Lot No. 10 for a road and right-of-way over the logging road" was latently ambiguous and the Williams court allowed parole evidence (plats that were not referred to in the legal description but which showed the logging roads) to help locate the easement.  Id.

IMPLIED EASEMENTS

Sometimes easements are created by implication as opposed to express grants or 

reservations.  When examining an implied easement it is important to remember that easements 

are construed like contracts and the courts will look to the intent of the parties.


EASEMENT BY NECESSITY


The typical fact situation which gives rise to an easement by necessity occurs when the 

grantee purchases land completely surrounded by land of the grantor so no access to a public 

right-way exists for the grantee's landlocked parcel.  Or, the grantee purchases the rear, 

landlocked portion of the grantor's land that does not abut a public right-of-way but the front 

portion of the grantor's land abuts a public right-of-way.  


Certain elements must be identified at the time of the conveyance to establish an 

easement by necessity:


1)
Conveyance of land;

2) The land conveyed was a portion of grantor's land;

There must be privity of title between the proposed dominant tract (the landlocked parcel) and the proposed servient tract.  Oliver v. Ernul, 277 N.C. 591, 178 S.E.2d 393 (1971).   It is not necessary that the person over whose land the easement of necessity is sought be the immediate grantor so long as there was at one time common ownership of both tracts.  Id. 
3) It is necessary for the grantee to have an easement for access over the lands retained by the grantor;

The North Carolina courts do not describe "necessary" as absolute necessity.  Smith v. Moore, 254 N.C. 186, 118 S.E.2d 436 (1961).  "It is sufficient to show physical conditions and such as would reasonably lead one to believe that the grantor intended the grantee should have the right of access."  Id.   For instance, if the grantee has the legal right of access over someone else's property but physical conditions make that access impassable or impracticable the courts may still allow an easement by necessity over the grantor's land.

Where will the easement by necessity be located?   “As in the case of easements 

generally, the established rule is that the right to select the location of a way of  necessity belongs to the owner of the servient estate, provided he exercises the right in a reasonable manner, with regard to the convenience and suitability of the way and to the rights and interests of the owner of the dominant estate.”   Oliver v. Ernul, 277 N.C. 591, 178 S.E.2d 393 (1971).  If a path is already in existence and in use at the time the easement of necessity is impliedly granted then the grantor and grantee should continue to use it.  Harris v. Greco, 69 N.C. App. 739, 318 S.E.2d 335 (1984).

EASEMENT BY PRESCRIPTION

An easement by prescription can be created by adverse possession.  In court, the party 

seeking to gain an easement by prescription must show by a preponderance of the evidence each 

of the following four characteristics:

1)
The use must be adverse, hostile or under claim of right.

Permissive use will undermine the element of adverse and hostile use and will defeat an argument for easement by prescription.  Nicholas v. Furniture Co., 248 N.C. 462, 103 S.E.2d 837 (1958).  Hostile does not mean violent or obnoxious (such as shaking your fist at the servient estate owner as you go by)  Mitchell v. Golden, 107 N.C.  App. 413, 420 S.E.2d 482 (1982).  Rather, the grantee only needs to act as if the use of the easement tract is made under a claim of right.  Id.    If  permission is given after the hostile use has begun it will not terminate the adverse or hostile use element.  Webster’s Real Estate Law in North Carolina, sec. 15-18(a).

2)
The use must be open and notorious to put the servient estate owner on notice.

The owner of  the servient estate does not need to have actual knowledge of the adverse use of the easement tract,  but the user/grantee must act in a manner that the owner of the servient estate would have notice if  he made a reasonable inspection of the easement tract.  Webster’s Real Estate Law in North Carolina, Fifth Edition, sec. 15-18(b).

3)
The use must be continuous and uninterrupted  for at least twenty years.

The adverse use must be continuous and uninterrupted for  twenty years.  Speight v. Anderson, 226 N.C. 492, 39 S.E.2d 371 (1946).  “Continuous” use by the grantee/user of the easement tract must be made with some frequency and regularity.  Perry v. Williams, 84 N.C. App. 527, 353 S.E. 2d 226 (1987).  Also, the grantee/user must use the same path without much deviation because choosing a new path over the same servient estate owners land will re-set the clock for easement by prescription (no tacking).  Speight v. Anderson, 226 N.C. 492, 39 S.E.2d 371 (1946).   “Uninterrupted” use pertains to the acts of the servient estate owner, who may try to block the use of the easement tract with physical barriers or threats of violence.  Webster’s Real Estate Law in North Carolina, Fifth Edition, sec. 15-18(c).  An interruption caused by the servient estate owner would prevent the use and enjoyment of the easement tract by the grantee/user.  Dickinson v. Pake, 284 N.C. 576, 201 S.E.2d 897 (1974).  In Concerned Citizens v. State ex. Rel. Rhodes, the North Carolina Supreme Court ruled that physical barricades did not create enough of a “substantial” interruption to defeat the continuous and uninterrupted use element of a prescriptive easement claim.  95 N.C. App. 38, 381 S.E.2d  810 (1989), rev’d, 329 N.C. 37, 404 S.E.2d 677 (1991).

4) Substantial identity of the easement during the twenty-year period.  Mithell v. Golden, 107 N.C. App. 413, 420 S.E.2d 482 (1982); Webster’s Real Estate Law in North Carolina, Fifth Edition, sec. 15-18.

Similar to a claim for adverse possession, tacking is allowed in a claim for prescriptive 

easement as long as there is privity between grantee/adverse users.  Dickinson v. Pake, 284 N.C. 

576, 201 S.E.2d 897 (1974).

CARTWAY

A landlocked owner may be able to gain access to a public right of way with the help of a 

cartway proceeding, pursuant to N.C.G.S. 136-68 and 136-69.  The owner must meet the 

following threshold criteria to start the cartway proceeding:

1) The landlocked owner must be “engaged in the cultivation of any land or the cutting and removing of any standing timber, or the working of any quarries, mines, or minerals, or the operating of any industrial or manufacturing plants or public or private cemetery” or starting up one of the afore-mentioned industries;

2) There is no “public road or other adequate means of transportation.”

3) It must be “necessary, reasonable and just” for the landlocked owner to have a private way to a public road.  N.C.G.S. sec. 136-69 (a).  A petition for cartway will be denied if the landlocked owner has other reasonable access through a permissive right-of-way or the cartway merely provides a shorter, more convenient means of access.  Taylor v. Askew, 17 N.C. App. 620, 195 S.E.2d 316 (1973).  

If the above threshold criteria are met the court will appoint a “jury of view” consisting of 

three non-interested parties.  N.C.G.S. 136-69.  The jury of view will look over the non-

landlocked property to determine where the 18-foot cartway will be placed.  The jury of view will also determine compensation to cover damages to the owner of the property that the cartway will cross.  Id.  The petitioner will pay these damages to the owner of the property over which the cartway will be placed.

MASTER DECLARATION OF EASEMENTS


In Tower Development Partners v. Zell, the North Carolina Court of Appeals struck 

down a Master Declaration of Easements because the owner who placed the document of record 

was the owner of the servient and dominant estates at the time of recording.  120 N.C. App. 136, 

461 S.E.2d 17 (1995).   In response to the outcome of Zell, the legislature passed N.C.G.S. Sec. 

39-6.4 which states as follows:


a)
The holder of legal or equitable title of an interest in real property may create, 


grant, reserve, or declare valid easements, restrictions, or conditions of record 


burdening or benefiting the same interest in real property.


b)
Subsection (a) of this section shall not affect the application of the doctrine of 


merger after the severance and subsequent reunification of title to all of the 


benefited or burdened real property or interests therein.  (1997-333, s. 1)


The statute applies to all easements created, granted, reserved or declared before, on or after October 1, 1997.

ACCESS COVERAGE IN TITLE INSURANCE AND ACCESS ENDORSEMENTS
One matter that the 1992 ALTA Owner’s (the commercial owner’s policy) and Lender’s policies insure against is the lack of right of access to and from the land   It is worth noting that the policy insures the legal right of ingress and egress rather than simply “physical access.”  The quality of the access is not covered by the title policy and even if the terrain over which the insured must traverse to reach the subject property is barely passable or completely impassable during certain months of the year, as long as the insured has the legal right of access to the insured property the title policy has not been breached.  However, the right of access to and from the land must be reasonable under the circumstances.  For instance, if the insured property is a hotel in a busy commercial district the title insurance company cannot deny a policy claim if the insured only has pedestrian access and not vehicular access.  Vehicular access would be reasonable under the circumstances.

The ALTA Endorsement forms 17 and 17.1 were designed for the title insurance policyholder who seeks assurance that the insured land has actual pedestrian and vehicular access to a specific street.  They provide the policyholder with assurances that either the insured property or an appurtenant access easement abuts upon and has access to a physically open right-of-way identified on the survey provided the title insurer.

In order to provide the ALTA 17, the title company will request a survey of the land showing an open, public right-of-way which is adjacent to the insured land without gaps or gores between the right-of-way and the insured land.  (See attachment for sample ALTA 17)

 In order to provide the ALTA 17.1, the title company will require a separate title opinion addressing the access easement tract (unless it has been insured as an appurtenant access easement in a prior policy); and request a survey of the land showing an open, public right-of-way which is adjacent to the appurtenant easement tract without gaps or gores between the right-of-way and the easement tract.  (See attachment for sample ALTA 17.1)
American Land Title Association                                             Endorsement 17-06 (Access and Entry)

Adopted 6/17/06

____________________________________________________________________________________
ENDORSEMENT
Attached to Policy No.

Issued by

BLANK TITLE INSURANCE COMPANY
The Company insures against loss or damage sustained by the Insured if, at Date of Policy (i) the Land does not abut and have both actual vehicular and pedestrian access to and from [insert name of street, road, or highway] (the “Street”), (ii) the Street is not physically open and publicly maintained, or (iii) the Insured has no right to use existing curb cuts or entries along that portion of the Street abutting the Land.

This endorsement is issued as part of the policy.  Except as it expressly states, it does not (i) modify any of the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of Policy, or (iv) increase the Amount of Insurance.  To the extent a provision of the policy or a previous endorsement is inconsistent with an express provision of this endorsement, this endorsement controls. Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of any prior endorsements.

[Witness clause optional]

BLANK TITLE INSURANCE COMPANY
  

By: _______________________________________ 

Authorized Signatory

American Land Title Association                            Endorsement 17.1-06 (Indirect Access and Entry)

Adopted   6/17/06

____________________________________________________________________________________
ENDORSEMENT

Attached to Policy No.

BLANK TITLE INSURANCE COMPANY
The Company insures against loss or damage sustained by the Insured if, at Date of Policy (i) the easement identified [as Parcel _______________] in Schedule A (the “Easement”) does not provide that portion of the Land identified [as Parcel _____________] in Schedule A both actual vehicular and pedestrian access to and from [insert name of street, road, or highway] (the “Street”), (ii) the Street is not physically open and publicly maintained, or (iii) the Insured has no right to use existing curb cuts or entries along that portion of the Street abutting the Easement.

This endorsement is issued as part of the policy.  Except as it expressly states, it does not (i) modify any of the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of Policy, or (iv) increase the Amount of Insurance.  To the extent a provision of the policy or a previous endorsement is inconsistent with an express provision of this endorsement, this endorsement controls. Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of any prior endorsements.

[Witness clause optional]

 

BLANK TITLE INSURANCE COMPANY
  

By: _______________________________________ 

Authorized Signatory
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